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PREFACE

The Activities of the International Conference are in line and very appropriate with the
vision and mission of Bandar Lampung University (UBL) to promote training and
education as well as research in these areas.

On behalf of the First International Conference on Law, Business and Governance (Icon-
LBG 2013) organizing committee, we are very pleased with the very good response
especially from the keynote speaker and from the participans. It is noteworthy to point
out that about 67 technical papers were received for this conference.

The participants of the conference come from many well known universities, among
others : International Islamic University Malaysia, Utrech University, Maastricht
University, Unika ATMA JAYA, Universitas Sebelas Maret, Universitas Negeri Surabaya,
Universitas Jambi (UNJA), Diponegoro University, Semarang, Universitas 17 Agustus
1945 Jakarta, Universitas Bandar Lampung, Universitas Andalas Padang, University of
Dian Nuswantoro, Semarang, Universitas Terbuka, Universitas Airlangga, Bangka
Belitung University, President University, Tujuh Belas Agustus University Jakarta,
International Business Management Ciputra University, Surabaya, University of
Indonesia, Business School Pelita Harapan University, STIE EKUITAS, Bandung, STAN
Indonesia Mandiri School of Economics Bandung, Lampung University.

[ would like to express my deepest gratitude to the International Advisory Board
members, sponsor and also to all keynote speakers and all participants. I am also
gratefull to all organizing committee and all of the reviewers who contribute to the high
standard of the conference. Also I would like to express my deepest gratitude to the
Rector of Bandar Lampung University (UBL) who give us endless support to these
activities, so that the conference can be administrated on time

Bandar Lampung, 22 October 2013

Mustofa Usman, Ph.D
Icon-LBG Chairman
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GOOD GOVERNANCE AND THE RULE OF LAW

Nik Ahmad Kamal Nik Mahmod
Faculty of Law, International Islamic University Maaysia, Malaysia

Corresponding email : nahmad@iium.edu.my

Abstract

Good governance is basically governing in the right and just ways. Good governance relates to good
administration at both public and private sectors. Corporate governance is synonymous and the common
usage in the private sector. Common characteristics of good governance include transparency,
accountability, participatory and rule of law. Rule of law is the focus of this paper. The principle in itself
is problematic because of multifarious interpretation Nonethel ess, the consensus has been that rule of law
is essentia in any government and breach of its principles may lead to arbitrariness and breach of
fundamentad rights. The paper will expound the roles of rule of law in ensuring good governance and how
abuse of power and corruption have undermined rule of law serioudy and subsequently affect good
governance.

Keywords : Good governance

1. INTRODUCTION

The United Nations Economic and Social Commission for Asia and the Pacific UNESCAP) defined
‘governance’ as the process of decision-making and the process by which decisions are implemented (or
not implemented) (UNESCAP, 2013). Thus ‘good governance’ is the process that has fulfilled or is
accordance with certain characteristics deemed appropriate or standard recognized and accepted by the
internationa bodies. UNESCAP itself laid down eight (8) characteristics. Generally agreed characteristics
of good governance include accountability, transparent, follows the rule of law, responsive, equitable and
inclusive, effective and efficient and participatory. Accountability refers to the government being
responsible and answerable to its decisions and actions. Transparent in the government process is known
and clear in procedure and undertakings. People are able to see how and why decision is made. Rule of
law in good governance means that there is legal framework that establishes and provides power to the
government. Rules and regulations are clear in providing powers and jurisdiction to the authorities.
Responsiveness means that the government is serving the needs of the community and also trying to
bal ance out the competing interest in the community and always responsive to their demands and needs.
Equitable and inclusive in good governance is equal treatment is given to peoplein all walk of life and the
government is giving special consideration to the weak and poor while proving the opportunity to many
to participate in decision making process. Effective and efficient is the optima utilization of resources
while ensuring while ensuring wastages are reduced as much as possible. Participatory process is giving
opportunity to take part for those who are interested in the process of decision making through
consultation and indirect involvement such as debate, town hall meetings, consultative papers and
memorandum. It is basically the government getting opinions from the public before drafting and passing
law and deciding and implementing policies.
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The paper will focus on the role of the rule of law in good governance and how rule of law serves to

ensure that good governance is promoted and practiced to provide the best servicesto the people.

2. RULEOFLAW

Rule of law is non-arbitrary governance as opposed to one based on the power and whim of an
absolute ruler (United Nations, 2013). It is very much linked to principle justice and negation of absolute
power and discretion. Rule of law is now embedded in the United Nation’s Charter. In its Preamble, one

of the ams of the United Nationsis,

To establish conditions under which justice and respect for the obligations arising from treaties
and other sources of international law can be maintained”. A primary purpose of the Organization
is “to maintain international peace and security... and to bring about by peaceful means, and in
conformity with the principles of justice and internationa law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace.” In the Universd
Declaration of Human Rights established in 1948, it is recognized that, *... it is essential, if man
is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and
oppression, that human rights should be protected by the rule of law...

The Charter reiterates that rule of law at the country level refers to the existence of the rule of law
framework which starts with a written or non-written Constitution as the supreme law of the land. The

Charter emphasizes that there should also be,

aclear and consistent legal framework, and implementation thereof; strong institutions of justice,
governance, security and human rights that are well structured, financed, trained and equipped;
transitional justice processes and mechanisms; and a public and civil society that contributes to
strengthening the rule of law and holding public officials and institutions accountable. These are
the norms, policies, institutions and processes that form the core of a society in which individuals
feel safe and secure, where legal protection is provided for rights and entitlements, and disputes
are settled peacefully and effective redress is available for harm suffered, and where al who
violate the law, including the State itself, are held to account.

At the international level, the Charter of the United Nation embeds the principle of rule of law when
dedling with Country to Country relations. Also, the Declaration of Principles of International Law
Concerning Friendly Relations and Co-operation Among States in Accordance with the Charter of the

United Nations (United Nations, 2013) states in its preamble that,

Drawn from existing commitments in international law, the core values and principles of the UN
include respect for the Charter and international law; respect for the sovereign equality of States
and the principle of non-use or threat of use of force; the fulfillment in good faith of international
obligations; the need to resolve disputes by peaceful means; respect for and protection of human
rights and fundamental freedoms; recognition that protection from genocide, crimes against
humanity, ethnic cleansing and war crimes is not only a responsibility owed by a State to its
population, but a responshility of the international community, the equal rights and self-
determination of peoples; and the recognition that peace and security, development, human rights,
the rule of law and democracy are interlinked and mutualy reinforcing. Appropriate rules of
internationa law apply to the Organization as they do to States.

A.V. Dicey who propounded the congtitutional theory of rule of law principle wrote (Dicey, 1885);

It means, in the first place, the absolute supremacy or predominance of regular
law as opposed to the influence of arbitrary power, and excludes the existence of
arbitrariness, of prerogative, or even of wide discretionary authority on the part of the
government. Englishmen are ruled by the law, and by the law alone; a man may with
us be punished for a breach of law, but he can be punished for nothing else. It means,
again, equality before the law, or the equal subjection of all classesto the ordinary
law courts; the ‘rule of law’ in this sense excludes the idea of any exemption of
officials or others from the duty of obedience to the law which governs other citizens
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or from the jurisdiction of the ordinary tribunals; there can be with us nothing really
corresponding to the ‘administrative law’ (droit administratif) or the ‘administrative
tribunals’ (tribunaux administratifs) of France. The notion which lies at the bottom of
the “administrative law’ known to foreign counrties is, that affairs or disputes in
which the Government or its servants are concerned are beyond the sphere of the
civil courts and must be dealt with by special and more or less officia bodies. This
ideais utterly unknown to the law of England, and indeed is fundamentally
inconsistent with our traditions and customs.

Dicey wrote his treatise in 1885 after a study on the English unwritten constitution in comparison with
French constitutional law. The book entitled, “Introduction to the Study of the Law of the Constitution”,
discusses the supremacy or rule of law and what it meant in relation to England’s unwritten constitution.
Janet Munro-Nelson was of the view that “although the term “rule of law” can be found as far back as
mid-300 B.C. in the writings of two Greek philosophers, Plato and Aristotle, contrasting the rule of law
with the rule of man, it was Dicey who revived and discussed the term in such away that everyone could
understand it” (Munro-Nelson, 2008). Dicey’s Rule of Law focuses on the following core principles;

1. Any person can be punished only if thereis alaw that makes his/her action illegal or unlawful by

a court of law. Dicey opposed any form of arbitrary decision via discretionary power. He said,
“with discretion come arbitrariness.’

2. That al persons are equa before the law and no one person is above the law. Dicey expounded
the equality before the law principle out of concern about exemption of certain group of people
from court and tribunal such as the immunity for the sovereign.

3. He argued that because of its Constitution being unwritten, rights and personal liberties are
always secured compared to countries that have written constitution. He elaborated that the
United States and written constitutions containing the Bill of Rights but without secured remedies
for breach of the same. Dicey was not accurate in this respect because both rights and libertiesin
France and the US are secured by remedies provided by the Supreme Court. However, it hasto be
emphasized here that Dicey’s formulation on rule of law iterates the importance of rights and
personal liberties.

J. Munro-Nelson concluded that the three concepts of “rule of law” as set out by Dicey demonstrate a
much deeper and broader definition than my definition of the term does. “Rule of law” seems to describe
the parameters of the law and how the legal system upholds the law (Munro-Nelson, 2008).

Why rule of law? Ronald Dworkin in his keynote speech observed that everything else depends on the
rule of law; a functioning economy, a free and fair politica system, the development of civil society,
public confidence in the police and the courts (Dworkin, 2012). Nonetheless, Dicey’s formulation may be
fraught with difficulty. He referred to Joseph Raz who opined;

“that a non-democratic legal system, based on the denial of human rights, on extensive poverty,
on racial segregation, sexual inequalities, and religious persecution may, in principle, conform to
the requirements of the rule of law better than any of the legal systems of the more enlightened
Western democracies ... It will be an immeasurably worse legal system, but it will excel in one
respect: in its conformity to the rule of law ... The law may ... institute slavery without violating
the rule of law.” (Dworkin, 2012)

Dworkin went on to surmise that Raz’s formulation is however rejected by many scholars and on this
he referred to Lord Bingham who said that,

“l would roundly reject [Raz’s view] in favour of a ‘thick’ definition, embracing the protection of
human rights within its scope. A state which savagely represses or persecutes sections of its
people cannot in my view be regarded as observing the rule of law, even if the transport of the
persecuted minority to the concentration camp or the compulsory exposure of female children on
the mountainside is the subject of detailed laws duly enacted and scrupulously observed.”
(Dworkin, 2012).
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In the context law-making, Raz’s hypothesis supports the view that legitimacy in legislative power
does not depends on whether the law that is passed in consonant with the principle of human rights and
liberties or otherwise. It depends whether the legidative process is fully observed. The same argument is
held by the positivist school of thought that law is what legidature has passed in accordance to its
legislative procedure. Thus, Dicey’s insistence on legitimacy via legislative authority consistent with the
Constitution prevents law that is abusive of rights and liberties. The recognition of the needs to have hill
of rights negate the formulation of principles based on whim and fancies of authority in power.

GOOD GOVERNANCE AND RULE OF LAW

How good governance is maintained by the rule of law? As one of the characteristics of good
governance, rule of law plays a pivoting role. Rule of law provides legitimacy and authority to the
government. Rules and regulations provide the framework for action and decision making process. As
said umpteen times, without rule of law, the quest for good governance will never be successful. Asfar as
Asian countries are concerned the World Justice Project on Rule of Law survey conducted in 2012 has
shown that majority of Asia and Pacific countries are in the below 20 categories in rule of law practices
accept for countries like Australia, New Zealand, Hong Kong and Singapore (WJPROL, 2012). The areas
covered by the survey include order and security, fundamental rights, effective criminal justice, absence
of competition, clear, publicized and stable laws, regulatory enforcement and access to civil justice
system. The overall low scores for most of the countries was due to the following; delays in the justice
system; high cost of litigation, corruption, long and arduous legal process; low public confidence in the
system, unmet contractual obligations, unfair disputes settlement process, fragmentation of judicial
system, low funding support and archaic law that is unresponsive to changing environment. Another
contribution to it is weak law enforcement due to resource constraint, low salaries, unfilled vacancy
because of unredlistic qualification and backlog of cases in court. Many steps are taken by the affected
countries in overcoming the problems but aternative dispute settlement need to be introduced and success
has been shown in Singapore after adopting the compulsory ADR in the case management process in the
court of law. As far as corruption is concerned, the effective method of enforcement in dealing with
corruption in Hong Kong needs to be studied to consider adopting them in the respective country anti-
corruption machinery.

One method of ensuring good governance is ensuring citizen participation in the governance process.
It does not mean that the government must consult each and every citizen for every policy and decision to
be made. Participation in good governance means that citizen has easy access to official information;
there is an ongoing government policy to promote transparency and continuous programs of engaging the
public via public forum such as town hall meetings. Freedom of Information bill should be seriously
considered by countries in Asia that will provide the legal route for citizen to obtain government
documents.

Thus, in strengthening rule of law, enhancing enforcement including anti-corruption enforcement, the
prosecuting body and the court is of utmost importance. This aso includes improving investigative
abilities of law enforcement agencies, for instance forming or improving forensic sciences by establishing
forensic laboratory. A review of rules on preliminary investigationsis also apt asit isacrucia part in any
successful prosecution of criminal cases especially those involving corruption.

Human Rights Commission has been the trend in most Asian countries especially after the worldwide
economic crisis of 1997. This is well and good but the impending issue is how effective is the
commission in safeguarding human rights and upholding rule of law. How independence is the body and
the extent to which that they are not in consonant with any political party and in cohort with the
government of the day? Therefore, any human right commission must not be a toothless tiger and they
should not the tool of any political party or body to serve their own motive and objective. Those countries
that have not established such commission should provide “the passage for a charter for the commission
of human rights to perform a comprehensive monitoring function independently which will contribute to
the strengthening of rule of law, government accountability and transparency” (PDP, 2011).
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CORRUPTION AND GOOD GOVERNANCE

One aspect of activities that have serious implication in undermining good governance is corruption.
There are many reasons for corruption to thrive. Opportunity, weak legal framework and weak
enforcement is usually the main reasons. However, one cannot hypothesize that these are the only
reasons. Culture and political traditions could also allow corruption to be unabated. The study in the
Philippines suggested that there is a culture of corruption deeply ingrained in the society due to the
dominance of eliteinterestsin loca and nationa politics (PDP, 2011). There is also lack of accountability
on the ruling political party based on principled party platforms. Thisis further exacerbated by weakness
and subservient of bureaucracy to political class. Corruption could also caused by large discretionary
being conferred to the executive either by law and practice and this encourages political patronage and
grand corruption (PDP, 2011).

In overcoming corruption and perhaps to reduce incidents of corruption and at the same time
enhancing governance in public administration, the following measures can be taken (PDP, 2011):

(a) Intensifying efforts to detect corruption that involve a special committee or an action group to
study trend and incidents of corruption and finding ways to tackle them at root level.

(b) Unresolved pending cases have impact on confident of the judicia system and the prosecution
services thus measures to improve the process would enhance the fight against corruption.

(c) A comprehensive anti-corruption program including advocacy programmes would have to be in
place that includes campaign and enculturation of ant-corruption ethos amongst the community
including school children.

(d) Law is the best mechanism to reduce corruption but sometime the legal and policy framework
need strengthening especially the enforcement part and that could significantly enhance
corruption prevention.

(e) International cooperation could enrich experience of local enforcement agencies through
consultancy and training programmes funded by international agencies as well as programmes
conducted by enforcement agencies in the more advanced Asian countries and Europe.

(f) There should be a strategic agenda in anti-corruption measures by establishing key result areas
(KRA) for specific agencies to achieve. This should be a comprehensive and integrated
framework and programme that include providing anchoring of the strategic objectives to focus
on achieving its KRA. The sarting point is a comprehensive and integrated process of
prosecution and conviction; and ancillary programmes such as freezing and seizure of assets and
recovery of property where priority is given to high profile cases.

(g) The overall review includes review of all efforts by enforcement agencies in anti-corruption
activities that cover all aspects of functions such as efficiency, shortfalls and standard operating
procedures. Inter-agencies channel of communication also need to be strengthened.

(h) Private sectors role should be enhanced in anti-corruption measures where programme can be
held to seek their supports such as that of the chamber of commerce and association of
manufacturers and producers. This should aso include improving line of communication with
them.

(i) One high risk area susceptible to corruption is public procurement processes. This area needs
tremendous improvement to reduce corruption and electronic process in procurement has helped
substantially to prevent corrupt activities.

(i) A whistleblower legislation to protect informers and would-be whistleblower may enhance the
whole mechanism of enforcement to encourage people to come forward to feed information on
corrupt activities and corrupt officials.

(k) Public involvement through NGOs and interest groups in reviewing anti corruptions measures
may encourage a more open discussion on corrupt practices and sowing seed of hatred toward
such activities.
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Four strategies to promote governance include (PDP, 2011):

1. Ensure high-quality, efficient, transparent, accessible and non-discriminatory delivery of public
service. This requires knowledgeable and experienced staffing that is acquired through exposure
and training as well as good infrastructure and adequate budgetary support.

2. There should be time limit for disposal of corruption cases and this should be made as key
performance indicators (KPI) for enforcement agencies.

3. Curb both bureaucratic and various legal and political corruption. For whatever term is used,
corruption has to be fought through legal and non-legal means.

4. Thejudiciary isindependence and thisis ensured via constitutional provisions. There should also
be clear path for citizen’s access to legal recourse and sufficient access to legal aid and pro bono
legal services.

5. Citizen access to information is enhanced through law and policy on freedom of information.
There should be timeline for the introduction of Freedom of Information Bill.

6. The Philippine’s development plan (PDP, 2011) argues that policy and guidelines on elements
and parameters of probable cause of corruption should be issued based on law and jurisprudence
to avoid frivolous filing of cases and to reduce rate of unsuccessful prosecution in court.

7. The court procedures play an important role in expediting cases and this area needs to be given
specia attention. The procedures must be strictly observed and yet there should also be room for
discretion in the court to expedite cases. Evidential rules are essential but the prosecution must
ensure that dl instruments to gather evidence are utilized. There should be regular exercise of
rules review to expedite trials and provide quick resolution to cases.

8. A comprehensive anti-corruption program should include a single body that deals with the
offence and even if there are many bodies involved, a coordinating authority should be in place.
The coordinating body should provide seamless investigation pathway between various
enforcement authorities (PDP, 2011). There should aso be a regular review of conviction rate;
review of case management and monitoring progress of cases.

9. There should also be effort to gain knowledge from international experiences from bodies in other
countries and to participate in multi-national programmes organized by the United Nation,
OECD, Asian Development Bank and the World Bank.

10. The public should be encouraged to contribute to eradication of corruption by creating various
reporting mechanism that is easily accessed by them such as online reporting and direct and free
telephone services to the authority. A whistleblower charter or legidation will be a tremendous
booster for this programme.

INDEPENDENCE OF THE JUDICIARY

As good governance requires an effective mechanism of law enforcement; that is further supported by
judicia independence as the bedrock of rule of law. Independence is of no meaning if the efficiency of
the system is questionable. Continuous review of the system is essential that covers various aspects that
include cost of litigation that has great impact toward access to justice. The judiciary core stakeholders,
judges and judicial commissioners as well as officials need to be subject to continuous improvement
programme to enhance their knowledge and skill. The use of technology should be seriously planned for
as technology has led to speedier judicial processin countries like Singapore that had introduced the use
of online court process. Country needs to spend and provide more resources to improve overal
performance of enforcement officers and judicial staffs. Corrupt and undesirable officials must be weeded
out from the system where strict enforcement of disciplinary measures must be taken against them. Code
of conduct especialy for judges provides the required legal and ethical framework for them.

Judicial independence requires constitutional guarantees. This has been the situation in Asiaas most of
them have adopted the continental form of constitutional scheme and the minority Asian countries have
followed the Common Law approach. Be it as it may, constitutional guarantees must include security of
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tenure for judges, protection from any form of interference, clear code of conduct, guaranteed
remuneration, sufficient infrastructure and efficient system of administration of the court.

ACCESSTO JUSTICE

Good governance would also mean that ordinary citizens can have their day in court without having to
face the high cost of litigation when they cannot afford to pay for it. Accessto justice is aso part of the
rule of law. If a citizen cannot go to court because they don’t have the means to do so, it amounts to
serious deprivation of right. This is where legal aid plays significant role in ensuring that the poor can
obtain justice in court and their rights are protected by the judicial system. Awareness and education of
their legal rights is part of access to justice. It is the duty of the state to expose its citizen to their rights
and obligations under the law. A solid and wide legal aid scheme requires the manpower and financial
resources and this is where many Asian countries cannot afford to provide. In this respect alternative
mechanism can be brought forth such as tax incentives for lawyers who give pro bono legal services and
making it compulsory for young lawyers to provide their services via the government legal aid scheme
where standard emoluments will be provided for them. In many Asian and African countries, non-
governmental organizations together with volunteering paralegals that assist members of the public in
providing freelegal aid.

Deay in judicial remedy is an antithesis to access to justice. Alternative Dispute Resolutions (ADR)
may is known to be speedier and that assist in enhancing access to justice. ADR is a decision making
process minus the combative element in the judicial process. Except for arbitration, mediation and
conciliation end with a win-win situation that is advantages to the disputing parties. Except for business
transaction, the cost for ADR can be cheaper in family law disputes and small and medium civil claims
(private law matters). By promoting ADR, backlog of cases in the courts may be substantially reduced.
Singapore has made ADR compulsory for the civil claims and it has been shown that cases are resolved
faster in that manner even before it goes to trial. Indirectly, it helps to reduce cost of litigation (PDP,
2011).

FREEDOM OF INFORMATION (FOI) AND CITIZEN’SPARTICIPATION

Citizen’s access to information and participation in governance serve to include inclusiveness and
participatory aspect in good governance. The right of information is always been denied in most Asian
countries due to restrictive law on confidential information. In Malaysia for instance the Official Secrets
Act ill follow the old English law that make official information labeled secret and confidential by the
government to be publically restricted and exposing them an offence under the Act. Whilst the Law in
England had changed and Freedom of Information law was introduced, access to public document and
information remain extremely difficult in Malaysia even for academic research purpose. The same can be
said to other Asian countries as well. With the FOI, government decision making process will be more
transparent and access to information will be more organized and structured. Citizen may request for
information through appropriate channel and payment of minimum fee. Survey and statistics can be easily
obtained and that make government decision making more clear and transparent. Critic of government
policies may be able to make a more informed comment and criticism. Budgetary and public expenditure
are available to the general public and the reality of fiscal and economic situation is within the public
sphere. It is now the good practice in many countries in Asia where their annua budget report is
published to allow the public to view them and availability in the officia website has made them more
accessible to the masses. It is aso interesting that many governments in Asia have the common practice
of giving opportunity to the public to participate in preparation of annual budgetary presentation in
Parliament through public forum and town hall meetings. In Maaysia, the Ministry of Finance invites
individual and group to submit their proposal to be considered by the government in preparation for its
annual budget presentation in parliament at the end of month of October.

Besides the FOI bill, a citizen’s independent committee funded by the government on public policy
and decision making should be established. It serves as an officia and recognized platform for ordinary
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citizen to give feedbacks on government policy and decision and also to suggest changes to existing law
and policy that affect the citizen’s welfare and the country as a whole. There should be however, an open
and transparent search process in the selection of appointees in this committee as practiced in the
Philippines (PDP, 2011).

THE OVERALL APPROACH IN GOOD GOVERNANCE

A comprehensive action plan will have to be in place that goes hand in hand with the abovementioned
goals and thisincludes (PDP, 2011);

a. Integrating services according to the needs of the citizens. This will cover aspects of efficiency
and accountability as well as comprehensiveness of public services. This aso includes
accessibility, speed, transparent and customer friendly services. Priority should be for services
that provide for welfare and security of the citizen.

b. Enhancing the transparency of government transactions. Public projects are the most vulnerable
of al to corrupt practices and abuse of public power such as cronyism and favoritism. Thus,
transparency and clear procedure on tendering rules and process must exist. Where direct
negotiation to award public project is to be made; agreed criteria and clear qualification for
appointment should be in place. Thus, close scrutiny to ministers and officials who have direct
authority over these transactions must be exercised such as the requirement to declare own and
close family member’s assets.

c. Making government focus on its core functions. There is tendency in modern government to be
actively involved in business that in a way has affected its focus on the core function such as
eradication of poverty and providing good healthcare services to its citizen. Creation of
government linked companies/corporations (GLCs) can positively contributed to the nations’
economy but most of these entities are poorly managed and has caused substantial 1osses to the
government. There are also government which spent a substantial amount of its annual budget in
defense and procurement of arsenals and weaponries at the expense of education, health and
welfare.

d. Standardizing the quality of public service delivery. Delay, poor services and incompetent
officials are the common complaints as far as ddlivery of services is concerned. There should be
citizen’s charter in every department of the public service. It serves as a promise of good and
efficient services to the public. Service improvement should be part of the departmental strategic
agenda. An annual customer satisfaction survey should be conducted to gauge public perception
on the overall service delivery. This should include “devising a communication management tool
and methodology to solicit citizen’s feedback” (PDP, 2011).

e. Improving financia management system in government. This is where the role of the Auditor
Generd Officeis substantially significant. The annual audit report includes wastages and misused
of public fund. It would also detect corrupt practices and abuse of power. The concern is aways
the aftermath of the report and the extent to which, named and unnamed officials are taken to task
by the respective department and disciplinary and in some cases crimina action is taken against
them. Recently, the Malaysian Auditor General expressed his regret that action had not been
taken against public servants who had been proven to have misused their power and failed to
comply with financial rules as reported in the annual Auditor General report.

PUBLIC GOVERNANCE AND PRIVATE GOVERNANCE

Corporate governance is the structure by which the shareholders, through its board and management, set
objectives, determine the means for achieving them and monitor actual performance of the company
(Chhikara, 2001). As the corporate world reeled from the scandals that hit various multinational
companies in the early 21% century such as BCCI and recently the Omron saga, regulators in many
countries had sought to strengthen governance in companies by introducing rules and code of corporate
governance. As much as the public sector governance can learn from corporate governance, private sector
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governance may apply various principles that public governance have successfully applied. Chhikara
argued that good public governance are political stability, accountability of officias, effectiveness of
government, quality of regulatory framework, rule of law and control of corruption (Chhikara, 2001).
These factors have been ducidated earlier in this paper.
He went on to say that failure in corporate governance system contributed to the Asian financial crisis and
reforms are essential to restoring the region’s economic growth. A study by Deloitte on the middle-east
public governance concluded that there was a great deal of awakening in those governments to promote
high level of accountability and transparency in the public sector. In that respect, various aspects of good
governance principles such as performance, accountability, transparency, efficiency, leadership, ethics
and integrity, organizational structure and process and strong interna control that include risk
management and business continuity are adopted. Some of these principles are aready ingrained in
corporate governance structure, and thus, adopting a culture that private sector is familiar with into the
public sector (Deloitte, 2006).
On the other hand it has been argued that corporate governance can learn from public governance in the
sense that institutions devised to control and regulate the behavior of actors in the public sphere can give
new insights into how to improve the governance of firms (Benz and Frey, 2007). They suggested four
cornerstones of public governance that be applied in corporate governance namely; realigning managers’
compensation with the practice prevalent in the public sector such as fixed compensation and not
dependent on pay-for-performance. Secondly, the public governance’s democratic idea of division of
power in corporate governance. Thirdly, rules of succession which is prevalent in political sphere can be
devised in the corporate sector. Fourthly, corporate governance can be improved by relying on
institutionalized competition in core areas of the firm.
Public and private sector governance in essence share some basic common characteristics but it is the
context in which they are embedded that drives the differences (Armstrong, Jia, Totikidis). They
suggested in ten areas that the two are separated namely, organization structure; regulation; agents,
objectives; origin of governance model; authority; responsibility; independence; accountability and
reporting. There are also similarities such as private sector managers are agents of the shareholders to
oversee the day-to-day management of the company; while the public servants are acting as agents of the
tax payers to manage the public organization for the purpose of serving the best interest of the general
public (Armstrong, Jia, Totikidis). The writers summarized that (p. 10),
...there is a parallel development of governance arrangements in both the public and private
sector. Those parallels suggest that governance issues have indeed become an intrinsic part of
good management of both the public and private entities. Adopting the same basic good corporate
governance standards, the public sector and the private sector developed (in paralel) each own
unique governance models, practices and mechanisms that suit each individual organization’s
circumstances. The adopting of good governance and basic standards across the board will also
help the public sector and the private sector to learn from each other the best practices in each
sector and help to improve governance in the future.
There are at least two propositions that can be brought forth from the above. First, both governance types
have rule of law that bind the good governance principles together. Second, corruption which is the cause
of bad governance happened mainly because of the collusion between the public sector and private sector.
If rule of law is broken or weak, both governances would collapse. Similarly, if both the public and
private sectors failed to halt the evil of corruption, the goal of achieving good governance would fail. The
regulators are the government and the legislature. However, political will and expediency plays a pivotal
in charting the type of governance that the country would have. This is indeed very important because if
the anti-corruption law is lagging and the enforcement is lackadaisical, the development of ethos in
achieving good governance will be stunted.
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AN I SLAMIC PERSPECTIVE OF GOOD GOVERNANCE

God governance is a culture that makes people act responsibly, thoughtfully and conscientiously
(Valliani, 2013). It also encourages people to act with restraint, avoid abuse of power, act within
parameter of the law, and impersonal in the discharge of their duties (Valliani, 2013). Islam emphasizes
that good governance is highly dependent to leadership in the administration. That is the core element and
if leaders do not possess the required qualities, the administration would never achieve good governance.
These required qualities include refinement, experience, aertness, and power of comprehending
problems, secrecy, freedom from greed and lust and personal attributes (Abbas, 2013). Persona character
is dso the key to good governance. Leaders must be honest, trustworthy, fair, friendly, firm and persons
with strong personality.

Islam considers that the aims of good governance are to achieve social and economic justice (Abbas,
2013). Socid justice refers to basic rights such as food, shelter, health services and education. These are
the obligations of the government to its citizens because they have the rightful share in state resources and
are bona fide citizens of the country (Abbas, 2013). While economic justice refers to equitable
distributions of means of living and ensuring that wealth does not concentrate in any particular group or
community in the society (Abbas, 2013). This reiterates the basic strategies of good governance that are
honesty, efficient and accountable government. Abbas quoting Ibn Khaldun who said that a successful
and viable administrative set up is that in which people’s participation is ensured. If the governed feel that
they share the administrative process, the society would be stable. Administration should be such as make
people feel that they are equa partners in the process of planning, administration and implementation
(Abbas, 2013). Participation is indeed emphasized as well in Islamic good governance and that augurs
well with the concept of Shura (consensus) in Islam.

Reference is a so made to the period of when Prophet Muhammad was the head of statein Madina. He
drew up the Constitution of Madina that laid down the principles of good governance that included the
rights of the non-Muslim of Madina. He created the bond of brotherhood among the Muslim citizens and
upheld Islamic value system in which justice remains central (Valliani, 2013). Azram observed that
(Azram, 2009);

He initiated good governance by introducing socia reforms (such as imposing Zakat for the
betterment of the depressed layers of the society, rescuing the poor from chronic debts, to
improve the defence of the new-born city-state, alotting shares in inheritance to women,
regulating marriage and divorce, prohibiting usury and so forth), along with the promulgation of
religio-moral and spiritual teachings of the Qur’an (such as the exclusive worship of God alone,
and a firm faith in eschatology, that is, the day of judgment and the life hereafter). When people
witnessed Islam being trandated in practice and a just socio-moral order established, they entered
the fold of Islam tribe after tribe so much so that when the Prophet (SAW) died (in June 632
C.E.) hewas virtually a prophet-ruler of the entire Arabian Peninsula.

If we were to list down the principles of good governance in Islam, the principle of Amanah takes
precedence based on the concept of vicegerent of man in this world. The Quran states, “betray not Allah
and His Messenger, nor betray knowingly your amanah (things entrusted to you and all the duties which
Allah has ordained for you” (Quran, 8:27). Secondly, as elaborated earlier, leaders must be sincere and
have impeccable character (Valliani, 2013). Appointment of officials in the public service must be made
on the basis of qudification and competency and good character and any form of elevation in post or
promotion must be based on set performance criteria, honesty and integrity. Inis stated in the Quran, “and
that man can have nothing but what he does” (Quran, 53:59). What is not rightfully his is not what one
can claim and in a hadith from Abu Daud, the Prophet was reported to have said that “he whom we have
appointed for a job & have provided with livelihood, then what ever he appropriates beyond this is
illegal”.

The concept of taqwa is the other principle that is closely linked to good governance (Valliani, 2013).
Taqwa is simply God-fearing. Every believer should be mindful of Allah’s omnipresence and every act of
man will be recorded. One should develop a sense of Allah’s presence in his mind and heart (Valliani,
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2013). If those who helm the administration and they lack tagwa in themselves, it would be catastrophe to
good governance in administration. Corruption and abuse of power will thrive and the country will be
weak and is opened to infiltration of sinister plot from internal and externa forces. Rights will be
trampled and integrity and rule of law will be affected. Allah has promised just ends for all deeds and for
those who have breached the principles of vicegerent on earth, “And we have fastened every man’s deeds
to his neck and on the Day of Resurrection, We shall bring out for him a book he will find wide open”
(Quran, 17:13). The ‘book’ in this verse refers to the recording of all deeds of man, be it good or bad; that
serves as the evidence for him or against him on the Day of Judgment.

If one to compare Islamic principles of good governance with that of the conventional one; one would
conclude that there are lots of similarities between the two concepts. Good governance is a concept that
promotes good and just administration and with the goals of achieving public good. Corporate governance
isthe will of the shareholders whilst public governance reflects the will of the people as awhole.

3. CONCLUSION

From the foregoing, governance in itself is a structured principle. Good governance implores values
from those that have the power to govern. As one of the values, rule of law is pivotal in ensuring fair, just
and stable governance. Public and private governance apply the same values and principles and there is
interconnectivity between the two. In fact they are intertwined and they are inter-dependent on each other
for efficiency and effectiveness.

Corruption, a disease and an anti-thesis to the rule of law will have to be fought by both sectors. There
is causes and effect in corruption that warrants intensive cooperation between the two sectors. As both
sectors are the main playersin corrupt activities, rule of law that governs them needed to be reviewed and
strengthened and this has been the deliberation of the paper.
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