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The Activities of the International Conference are in line and very appropriate with the
vision and mission of Bandar Lampung University (UBL) to promote training and
education as well as research in these areas.
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noteworthy to point out that about 46 technical papers were received for this
conference.
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members, sponsor and also to all keynote speakers and all participants. I am also
gratefull to all organizing committee and all of the reviewers who contribute to the high
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ANALYSISREJECT MEASURE IN TESTING NON CONSTITUTIONAL
LAW ON THE CONSTITUTION NRI 1945

A) Baharudin® and B) Tantolailam™”
YFaculty Of Law, Bandar Lampung University, Indonesia

"Coresponding author e- mail :Baharudin 128 @ gmail. Com

Abtract

Research shows that there are the premise of allowing the use of non constitution of the deision
of the court, namely. First the Constitution Court in examining the legislation required to explore
the values of law and justice in the society based NRI Constitution of 1945, as the bighest legal
basis and the law as the elaboration of the Constitution NRI 1945. The use of the of the law
concerning the establishment of laws and the order of the haose of representatives as the basis
for the Court’s decision in interpreted as the elaboration of the Constitution directly NR1 1945.
The second practice of the Constitutional Court in the previous decicionNamber 27/PUU/VI1I/
2009, dated June 16. 2010 among other things sateted “.... Along Act Rules agency products,
and legidation governing formal procedural macanism or the flowing of a delegation of authority
under the constitution, the laws and undanagn it can be used or considered as a measure or
touchstone of the formal review.

Third, the use of any other law as the basis of legal caonsiderations rather to create legd
certainty as specified in Article 28 D paragraph (1) Constitution NRI 1945.

Fourth, the prohibition of using any other law as the basis of legal consideretions is to reduce the
authority of the court as an independent judicial to organize judicial administration to ubold the
law and justice.

Terms non constitution as benchmarks, including : First, non constitution norm is a norm NRI
delegates from the Constitution of 1945, two non-constitutional substance is a subtstance or
material that shold be regulated by law, As the third norm executor of the process of
ofebtablishing laws.

1. INTRODUCTION

In the system of legal norms Indonesia, norm applicable law are in a system that is layered and step-
by-step at a time in groups, where the norm of the stretcher force, sourced and based on the norms are
bigger, and so forth until the basic norms of the country (stat fundamental norm) of the Republic of
Indonesia, Pancasila

Legidlation biecrarchy above aims determinen the rank of each of the consequences if non legislation
contrary, it is declared valid is a higher degree. Here applies the doctrine of lexlegiinferiori (law which
rank higher, despite lower law degree.

The context is often inpreted as a principle or principles of constitutional law. (constitutionality of
law). Childbirth judicial review on the basis of laws or constitutions and apply (judicial review).

Article 24 C of the Congtitutional NRI 1945, the constitutional Court examine the laws on the
constitutional Court as a legitimate interpreter of the congtitution or the constitution or the constitution
(the legitimate interpreter of the constitution). In practice face problems, namely :

The extent of the meaning of a conflict of norms, especially in the formal testing, it has been no clear
[imit on the use of benchmarks, for example the use of non-constitutiona provisions.

Base of 1945, Constitution Act. Number 24 of 2003 Jo Law 8 of 2011 does not regulate non-
constitutional provisions can be used as the basis of benchmarks to asses conflict of legal norms.

11-51
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PROBLEM FORMULATION

a. Why non-constitutional provisions can be used as a benchmark in testing the law against the
constitution NRI 1945 at the Constitutional Court ?

b. Whot are the conditions of non constitution can become a benchmark in testing on the
Constitution Act 1945 NDRI?

RESEARCH AND ANALYSIS

a. Terms benchmark in determining the conflict of legal Norms.
The authority of Constitutional Court can be found in Article 24 paragraph (2) Third Amendment
to the Constitution NRI 1945 states “ The judicial power in done by a Suprime Court and judicial
bodies underneath and by a Constitutional Court “ furthermore Article 24 C of paragraph (1)
Third amendment Constitution NRI 1945 states “the Constitutional Court authority to bear at the
first and last decision is final to test laws against the Constitution, to decide the dispute the
authority of state ingtitution whose authorities are granted by the Constitution, dissolution of
political parties and to decide disputes concerning the results of the election”

b. Standing Legal and Constitutional Losses
Understanding the legal status (legal standing) according Harjono is a situation where a person or
a party is determined eligible and therefore has the right to request dispute settlement work in
front of the Constitutional Court.

c. Constitutional Court Decision Number 27 / PUU-V11/2009.
Issues of contention is the object of legal norms is that the formulation of law number 3 of 2009
had violated the principles in the formation of legislation, namely the principles of kinship and
the principle openness importance principle, which is essentially in the formation of legisation
from the planning, preparation, and discussions are transparent and open, so that society has
greater opportunities the process of making legislation.
Considerantion Judicial
Constitutional Court, include :
That the constitutional Court before the case a quo has never been disconnected file the petition
for formal legidlation examined thoroughly and completely :
That while the process of formations and practices that take place in the process.
That the process of establishing laws that are based on the House Rules and regulations of the
habit Partlement considered contrary to the Congtitution NRI 1945.
Decision
That the finding by the Constitutional Court, in the form of disability proceduresin the process of
establishing alaw petitioned for by applicant, should be understood as a correction of the process
of establishing laws that been in practican asin accordance which the Constitution NRI 1945.
That the findings of the Constitutional Court about the things that should be done in process
establishment of laws to conform with the constitution NRI 1945, rently delivered by establishing
laws quo, but materallyn legislation laws prior to thisdecision :
Hat despite the procedural defects in the formation of a quo, but materially the legislation does
not pose legal issues:
That if the law quo is flawed procedura otherwise not have the power of law binding will result
in a state that is not better because the legislation is modified, has been implemented and lead to
legal consecquences in the ingtitutional system that is regulated by law a quo and relating to the
various laws, including law number 48 of 2009 on judicia power, Act number 49 of 2009 on the
second amendment of law number 2 of 1986 on the public courts, and ingtitutions such as the
relationship between the judicia Comission and suprime Court which has now run by law
number 3 of 2009.
Decision
Non- Constitutional provisionsin judicia practice, it covers some of the evidence:
Benchmark Article 205 Legidlatif layout Regulation No 08/ Hoase of Representatif / 2005-2006.
Article 205 is a form of reprentatin of the family principles in the formation of legidation
procedural defects of family-related facts.
Benchmark Act No. 10 of 2004 primarily related to the disclosure contained in law No. 10 of
2004 The principle of openness is the benchmark in testing legidlation quo, but the principle is
ruled out by the Constitutional Court.

d. Constitutional court ruling in tenting number 50A Article 8 of 2011.
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The constitutionality of Article 50A of 2011

Law number 8 of 2011 Article 50A whitch reals “the Constitutional Court in examining the law

againt the Constitution NRI 1945 does not use any other law as the basis of legal considerations “

Act of in this study matched by non constitution

Reasonsjudicial considerations in determining Article quo contrary to the Constitution of 1945 is

the principle of congtitutionalism, that understands constitutional rul of law and democracy is the

principle that puts the congtitution or constitutional as the biggest law in the state. To ensure the
enforcement and implementation of the constitution then it should be of society, nation and state.

Decision

- Article 24 Paragraph (2) Constitution NRI 1945 authorities the Constitutional Court as one of
ingtitutions of judicial power that function guarding the constitution of the congtitution (the
guardian of the congtitution) and arena function that if constitutional Court is the interpreter of
the highest Constitution (the ultimate interpreter of the constitution).-

- The Author’s view, that in practice the constitutional caout related to the testing material MK
never use non congitution as a basis, but the requests particular, the Court must look at the
entire found there was a disagreement with one another, so that if the Court find the conflict
with other laws, it means that contrary to the legal containty guaranticed by the Constitution
NRI 1945.

e. Use of non- constitutional argument as Bencmark

- MK. in examining the legidation required to explore the values of law and sense of justicein a
society based NRI Constitution of 1945, as bighest legal basis and the law as the elaboration
of the congtitution NRI 1945. The use of the law concerning the establishment of law and
order Parliament as the basis of the Court’s decision is interpreted as the elaboration of the
1945 Constitution NRI directly .

- The practice of the Court in the previous decision number 27/PUU/V11/2009, dated June 6,
2010, among others, stated “....... All legidation governing forma mechanism or the flow of
the delegation of authority under the constitution, the laws and regulations, can be used or
considered as benchmark measure or taouchstone of the formal review”.on

- The use of any other law as the basis of legal considerations rather to create legal certainty as
specified in Article 28 D paragraph 1) Constitution NRI 1945.

Ban on using any other law as the basis of legal consideration is to reduce the authority of the

Caourt as an independent jucidia power to organize judicia administration to uphold the law

and justice, and if a quo article, the duties and functions of the caourt in implementing the

authority granted by the Constitution NRI 1945.

In view A Jimly Ashidiegiu, to understand the legal issues constitution was not limited to the

constitution, but whot is stipulated in the law as a normative elaboration derived Further, he said

that the measuring instrument constitutionality of alaw, namely (1) the text of the Constitution

text, such as treatises, and MPR decree decision, invite certain laws, disciplinary rules, etc; (3)

The values of the congtitution that live in the practice of state administration has been regarded

as an integral part (4) The values of live of cognitive awarencnesss of the people and the fact the

behavior of the political and legal residents of countries that are considered as a habit and
necessity areideal in aafairy society, nation and state.
f. Conditions of non constitution as atool to measure.

The point is that non constitutional provision can be used as a benchmark for formal testing and

is limited to formal review, while in the filing material, however, non-constitutional provisions

mentioned above is not automatically / instantly can become a benchmark in the formal review
of a law against NRI 1945 Constitution, in the sense that there must be specia conditions.

Include :

- Norma delegates of the Constitution of 1945 NRI “ bencamarking non constitution born of
further provisions regarding the procedure for the establisinment of laws governed by the
law “ is clearly authority formation of laws.

- Limitation of the substance or the material every ordinace legidation. In view Maria Farida
that the various types of legislation in Republic of Indonesia in a khirarkis arrangements
also caused the differences in function and substance of the various types of statutory laws
and regulation.

- Asanorm executor of the process of establishing laws are regulations President number 68
Y ear 2005 regarding the procedure for preparing the draft government regulation in licu of

11-53



The Third International Conference on Law, Business and Government 2016 I SSN 2339-1650
Universitas Bandar Lampung (UBL), Indonesia

Act , regulation and draft regulation Pesident and the rule of order of the Hause number
8/Legidatif RI/2005/2006. Given tested in aformal review is a afect, then the facts forming
constitution can only be found in that provision..

4. CONCLUSION
Conclusion

The rationale for the permissibility of the use of non constitution in the decision, which is not explore
the values of law and justice in the society by Constitution NRI 1945 as the legal basis of highest, the
jurisprudence of the Congtitutional Court, in order to create legal certaintly as specified in Article 25 D
paragraph (1) Congtitution NRI 1945, and the ban on using other legidation as the basis for consideration
of the law is no reduce the authority of the Caourt as an independent judicial power to organize judicia
admibtration to uphold law and justice, and if a quo articleis applied it will limit the duties and function
of the Court in implementing the authority granted by the Constitution NRI 1945.

Terms non constitution as a bencamrk in determining the conflict of legal norma. Both substances non
constitutional norm delegates ormeterails that must be regulated by law, the third as the executor of the
process of establishing norm Constitution.

Sugestion
A need to clarify the use of non-constitution as a bencamrk in testing legidation including the criteria
and limitation in the regulation of the Constitutional Court.
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